P.O. Box 3592, Greenville, Delaware 19807

April 7, 2009

VIA HAND DELIVERY (Tri-State Courier)
VIA EMAIL (dmculver@co.new-castle.de.us)

Mr. David M. Culver
General Manager

New Castle County
Department of Land Use
87 Reads Way

New Castle, DE 19720

Re:  Citizens For Responsible Growth
Request For Interpretation of UDC

Dear Mr. Culver;

Enclosed please find a Request for Interpretation submitted to the Department of Land
Use by Citizens For Responsible Growth In New Castle County. This reflects our
perception that both developers and the communities in which new projects are being
proposed need guidance as to exactly what UDC requirements must be met by mixed use
developments in Regional Office and Regional Commercial zoning districts. We hope the
care and detail with which we have set forth our twenty page analysis of the Unified
Development Code, resulting in nine specific questions underlying our single broad
Request for Interpretation, will be useful to your Department as well as to the County
Law Department.

While it seems the Code contemplates a response to Requests for Interpretation within
twenty days, our intent is not to add unnecessary pressures to the Department’s workload
or divert its attention from other time sensitive matters. Accordingly, we are willing for
the Department to take longer in formulating a reply, if that would be helpful.

Should the Stoltz organization re-file its proposed plans for Barley Mill Plaza and

Greenville Center showing reduced proposals that the community could support, we
would be happy to withdraw our Request for Interpretation, if doing so would enable the
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County’s resources could to be put to better use. However, it appears no such filing is
imminent. Offers by CRG to have its consultants meet with the Stoltz organization and
its engineers for the purpose of negotiating reduced and improved plans have not yet led
to any meetings. Meanwhile, the developer continues to advance the plans as previously
filed. Therefore, we have reluctantly but firmly resolved to continue addressing the
pending plans, and hope that our request for interpretation, and your response, will be

useful in this respect to all concerned.

Sincerely, i

Ma:

hura, Executive Director

Citizens For Responsible Growth In New Castle County

CC:

The Honorable William Tansey

The Honorable Robert S. Weiner

Gregg E. Wilson, Esquire

Pamela J. Scott, Esquire

The Civic League for New Castle County

Council of Civic Organizations of Brandywine Hundred
Delaware Greenways

The Kennett Pike Association, Inc.

Eleuterian Mills-Hagley Foundation Incorporated
Brandywine Conservancy

Greater Hockessin Area Development Association
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exempts parking structures from the site capacity calculations that a developer is
required to submit “[a]t the pre-application stage for a rezoning or a major or minor
subdivision or land development proposal . . ..” See Section 40.05.050. These pre-
application calculations require the developer to “conduct a carrying capacity analysis
which regulates the maximum intensity of development based on actual infrastructure
capacity.” See Division 40.05.000. Other portions of Article 5 make clear that the
maximum capacity calculated for one purpose, such as sewer, may not control the
entire development due to application of another requirement (such as traffic) which
results in the calculation of a lower maximum capacity. Nothing in Article 5 suggests
that it overrides otherwise applicable limitations for special or limited uses that are
not specifically addressed in Article 5, and that result in lower capacity calculations
under other Articles of the UDC or applicable provisions of the New Castle County
Code. On the contrary, the language in Section 40.05.050 makes clear that the
exemption in Article 5 for parking structures is strictly limited to Article 5, as it
states:

The floor area of parking structures shall not be considered as
part of the floor area required in the site capacity calculation in
this Article. (Emphasis added).

The constraints for Mixed Use in Article 3 do not contain any exemption of parking
in calculating limitations based on gross floor area. They simply impose additional
requirements which would not apply if the applicant were not seeking approval for a
mixed use plan. Thus, regardless of whether the pre-application calculation would
exempt garages under circumstances not involving mixed use, the requirement that “a
minimum of twenty-five (25) percent or a maximum of fifty (50) percent of the total
gross floor area on the site” must be residences would appear to require that the GFA
of garages be included for purposes of meeting the mixed use requirements. The
same can be said of the requirement that “a minimum of sixty-seven (67) percent of
the nonresidential gross floor area of the mixed use development shall consist of
office uses.™®

not add anything to the language governing garages indicating that they were now intended to be subject to the
new subsection applicable to unheated structures or buildings. In other words, Ordinance 01-112 did not state
that “D. All parking structure count toward GFA unless specifically exempted by other Sections of this Chapter
or by Subsection E. below in this Section of this Chapter.” Thus, the exemption for parking structures was left
by Ordinance 01-112 as specifically limited to “other Sections” of the UDC, meaning Sections other than
Division 40.33.300 in which definitions are contained.

'8 The language requiring a minimum 25% residential appears to relate solely to the dwelling units themselves
and not the associated residential parking as the code language says “dwelling units comprising a minimum of
twenty-five (25) percent.” (Emphasis added). In contrast, the 67% office space requirement is stated for “office
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Request No. 3(b)(i)(B):

The Department is therefore requested to interpret Section 40.03.318, Division 40.05.000,
Section 40.05.050 and Section 40.33.300 so as to clarify how the exemption of garages from
GFA in Article 5 for pre-application calculation purposes carries over to Article 3 limitations
on mixed use, notwithstanding the definition of GFA, and how the requirements in Article 3
regarding the calculation of GFA for Mixed Use residential purposes in a CR District are
reconciled with the “hypothetical” design of a seven story garage that applicant shows in the
Greenville Center for purposes of satisfying the “open space” requirement of Section
40.22.616.E.5, but ignores for purposes of calculating residential GFA (see fn 16).

(11). Division 40.25.200 is expressly designated in Table 40.03.210 as being
applicable to mixed use development in “all districts” (emphasis added), even though
Division 40.25.200 is headed “TRADITIONAL NEIGHBORHOOD DESIGN.”
This makes sense given that New Castle County Code §1.01.044 mandates that no
heading in bold type in the New Castle Code — which of course includes the UDC
generally, as well as Division 40.25.200 along with all other Divisions and Sections —
shall limit the meaning or interpretation of any portion of the code being construed
and applied. Thus, the various code sections contained in Division 40.25.200 are not
to be read as being limited to districts zoned “Traditional Neighborhood” (unless
specifically so stated in their body) but are applicable to all districts as stated in Table
40.03.210.

Section 40.25.220, headed “NONRESIDENTIAL USES,” contains no
reference to traditional neighborhood plans and states broadly that (emphasis
added):

uses permitted by Table 40.03.110 as limited uses [which of course included
Mixed Uses] shall be permitted provided they meet the following:

A. Location. They shall be permitted only in developments having a
minimum of four hundred (400) dwelling units or where specified in
Countywide or neighborhood plans adopted by County Council.

B. Road Access. * * *,

uses” -- not units or spaces as such. (Emphasis added). This suggests that the 67% office uses requirement
includes both the office spaces and the parking floors supporting office uses.
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C. Design. * *  * All buildings shall be two (2) or three (3)
stories high. Either commercial apartments shall be located above
the commercial space, or the buildings shall meet the requirements
of mixed use structures. The buildings shall be designed to
harmonize with the surrounding residential areas.

D. Parking. Parking shall be located behind and to the side of the
building with the majority to the rear. * * *

Though not referenced by specific citation in Table 40.03.210, Division
40.25.300 is by its terms expressly related to Section 40.25.220, quoted above.
After stating that it “controls the character of buildings to ensure that the
overall character of the communities is not eroded by poor design”, Division
40.25.300 goes on to say that “Nonresidential uses are governed by the
standards of Section 40.25.220 and 40.25.340 through 40.25.342. Section
40.25.342 provides that, “Where the development is a complex of buildings as
a shopping center or an office or industrial park with its own design
guidelines, the complex * * * should not be out of keeping with the
surrounding buildings,” although it “may establish its own identity.”
(Emphasis added.)

Division 40.25.300 is in turn expressly supported by design standards set forth
in Division 40.25.400 and its component sections. These include the
following from Section 40.25.410:

A. The project is compatible with surrounding uses in terms of scale and
adherence to the traditional architectural styles and materials of the
County architecture.

® % *

G. The streetscape and building design reduces the apparent building

mass of large buildings to match the nearby residential areas.”

The foregoing design standards governing complexes of buildings have
equivalents elsewhere in the UDC which apply to subdivision and land
development design, including Division 40.20.000 which requires that
(emphasis added):

A. The plan contributes to the development of the County as a
community and is properly integrated into the surrounding
neighborhood.
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B. The plan preserves or enhances the character and the quality of the
County and neighborhood.

The UDC’s plan design standards are continued in Section 40.20.110 which provides
that “[t]he Department may require that design modifications be made” and “D. The
plan shall promote the best design for the use of the property in relation to the
development’s function and adjoining portions of the neighborhood.” (Emphasis
added.)

Request No. 3(b)(ii):

The Department is accordingly requested to interpret Table 40.03.210, Division 40.25.200,
New Castle County Code §1.01.044, Section 40.25.220, Division 40.25.300, Section
40.25.342. Division 40.25.400, Section 40.25.410, Division 40.20.100 and Section 40.20.110
s0 as to clarify how the design, height and location of the proposed 12 and 7 story buildings
in Greenville Center, and of buildings up to 10 stories in Barley Mill Plaza, meet the
requirements for being in keeping with the surrounding buildings, compatible with
surrounding uses in terms of scale, and with building mass to match nearby residential areas,
in order to preserve or enhance the character and quality of the surrounding neighborhood as
required by the applicable UDC Sections in Divisions 40.25.200, 40.25.300, 40.25.400 and
40.20.100

(c) Table 40.03.210 further states that Parking for mixed use is governed by Table
40.03.522. Thus, the criteria in each of these portions of the UDC must also be met.

(i) Mixed Use is not separately identified in Table 40.03.522, which governs
parking. Yet Table 40.03.522 is cited as a limiting factor for Mixed Use, based on
which limited use approval may be granted or withheld, depending on considerations
of parking. Section 40.03.522.B, which precedes the Table and which relaxes the
Table’s application for shopping centers with more than 10,000 GFA, is not cited in
Table 40.03.210 as being part of the criteria that the Department should consider
when approving or disapproving mixed use based on parking.

This should not be surprising because Ordinance 01-112 added subsection B
to Section 40.03.522 for the express purpose of allowing “existing legal
nonconforming shopping centers with greater than 10,000 GFA to change uses
without having to recalculate parking spaces on a per use basis provided the number
of parking spaces was adequate at the time of recordation.” (Emphasis added).
Obviously, mere changes of use within an existing nonconforming shopping center
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development, as contemplated by the Ordinance, have much less impact than
expanding an existing shopping center and converting it to a mixed use development,
which requires recordation of a new record plan. Since Mixed Use in any CR District
will frequently involve a shopping center of more than 10,000 GFA, a question arises
as to how parking constraints created by Table 40.03.522 would impose any
meaningful limitation on Mixed Use if the relaxing provisions of Section 40.03.522 B
are read into that Table. The community contends (backed by photographic
evidence) that internal traffic and parking snarls at Greenville Center have already
resulted from the application of Section 40.03.522 without the addition of further
traffic and parking issues by the conversion over to Mixed Use at this site with the
addition of new structures, and that Mixed Use should be permitted only if the plan,
in addition to meeting all other standards and criteria for safe internal circulation and
adequate parking, satisfies Table 40.03.522 without dilution by Section 40.03.522.B.

Request No. 3(c)(i):

The Department is accordingly requested to interpret and clarify how Table 40.03.522 should

be applied to a proposed mixed-use plan that introduces new residential and additional office
uses in an existing shopping center of more than 10,000 GFA, especially if the shopping
center already contains a dysfunctional system for traffic access, circulation and parking.

(ii) Further complicating the issue of parking for Mixed Use development in
CR Districts is the existence of an exception to the requirements in Section 40.03.522
as set forth in Section 40.22.616 whenever “any land or building is used for two (2) or
more distinguishable purposes™ which typically do not experience peak parking
demands as the same time. To obtain the benefit of this exception, Section
40.22.616.E.5 requires that the “land development shall contain additional open areas
in amounts equivalent to that needed to accommodate the total number of parking
spaces required without applying the reductions permitted by this Section.”" The
applicant’s letter of October 15, 2008 with respect to Greenville Center states that a
seven story parking garage has been shown “merely to comply with Section
40.22.616.E.5” and explains that the garage “is not intended to be constructed.”
Clearly, the floors in a parking garage do not constitute “open areas” as that term is
ordinarily understood within the context of the UDC.

' The term “open area” is not defined as such in the UDC, but its definitions of open space indicate that open
area and open space are virtually interchangeable, and that the concept of “open area” does not encompass
floors in a multi-story garage. Any question that might at one time have existed as to whether Section
40.22.615.E was particularly applicable to “mixed use” was clarified by the amendment enacted by Ordinance
01-112, which replaced the term “mixed use” with “multiple use” to eliminate confusion.
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Even if the Department surprisingly interpreted the term “open areas” to
include the floors in a seven story garage, the plan should not be approved with the
understanding that this garage would never be built, because future changes could
indeed require construction of additional parking spaces, yet future changes in the
code could prohibit construction of such a garage at a later time. Moreover, if such a
garage ever were constructed, then the floors in the parking garage would obviously
add significantly more GFA to the development. Depending on how the Department
responds to the request for interpretation of Sections 40.05.050.K and 40.03.525
relating to garages in relation to 40.03.318 (see discussion above), the fact that the
garage might later have to be constructed in order to achieve compliance with the
UDC means that the percentage of residential GFA proposed by the pending plan for
Greenville Center could become inadequate, unless a new plan were approved and
additional residential were actually constructed, which interim code changes might
prevent.

Request No. 3(c)(ii):

The Department is accordingly requested to interpret and clarify how Table 40.03.522 should
be applied to a proposed mixed-use plan that seeks utilize shared parking in reliance on
Section 40.22.616 by proposing a hypothetical structured parking garage that may never be
built or be buildable for the purpose of demonstrating the existing of sufficient additional
open space to accommodate the require parking if required in the future.

(iii) Section 40.03.528 states in pertinent part that “Parking structures shall be
subject to the same bulk and area requirements as the principal use for which it is
designed to serve.” Bulk and area requirements are set forth in Article 4. Table
40.04.110 specifies that for mixed use development in an OR district the maximum
gross Floor Area Ratio is .71.

Based on this specification in Table 40.04.110, the maximum gross Floor
Area Ratio for the proposed mixed use development at Barley Mill Plaza on a site of
approximately 92 acres is 2.85 million square feet. Since Section 40.03.528 expressly
subjects parking structures to the same bulk and area requirements as the principal
structures, the maximum gross Floor Area Ratio for Barley Mill Plaza must take into
account all parking structures. However, as currently proposed by the applicant,
Barley Mill Plaza proposes principal structures of approximately 2.85 million square
feet, without taking parking structures into account. When parking structures are
included, the project currently proposed consists of approximately 4.1 million square
feet.
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The same issue arises at Greenville Center, where a seven story garage is
“hypothetically” shown to qualify for shared parking, the floor space of which (since
its construction could someday be required) should be taken into account in
calculating maximum allowable Gross Floor Area.

Request No. 3(c)(iii):

The Department is accordingly requested to interpret and clarify how Section 40.03.528 and
Table 40.04.110 apply to mixed use projects in OR and CR districts which contain and rely

on parking garages, including developments that rely on hypothetical multi-story garages to
qualify for shared parking under Section 40.22.616

® * *

On behalf of its members and the members of the Alliance Organizations
named below, encompassing thousands of area homeowners, CRG thanks the
Department for considering these requests for interpretation, and looks forward to
continuing as an active and constructive participant in assuring that the plans
proposed for Barley Mill Plaza and Greenville Center comply fully not only with the
engineering or “performance” standards of the UDC, but also with its expressed
intent and purpose, including compliance with the provisions of the Comprehensive
Development Code describing mixed use development and requiring that it “respect
the character and integrity of existing communities.”

Respectfully,

Citizens For Responsible Growth in New Castle County

Rickdrd P. Beck, Esquire, Co-Director
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CC:

The Honorable William Tansey

The Honorable Robert S. Weiner

Gregg E. Wilson, Esquire

Pamela J. Scott, Esquire

The Civic League for New Castle County

Council of Civic Organizations of Brandywine Hundred
Delaware Greenways

The Kennett Pike Association, Inc.

Eleuterian Mills-Hagley Foundation Incorporated
Brandywine Conservancy

Greater Hockessin Area Development Association



